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Introduction  

 

This document provides a summary of responses and next steps following consultation on 

the draft Charities Consolidation Bill and the draft Pre-Consolidation Amendments Order. 

The consultation was carried out by the then Office of the Third Sector (replaced by the 

Office for Civil Society). The consultation was launched on 10 September 2009 and closed 

on 4 December 2009.  

 

It covers the following:  

 

 Background to the consultation exercise  

 A summary of responses to the consultation  

 Government Response  

 Next steps following this consultation  

 

 

Background  

In areas of the law where there have been a significant number of Acts or amendments to 

legislation over a period of time, the Law Commission may recommend that legislation be 

consolidated to bring all of the relevant provisions into a single Act or to make the 

cumulative effect of many layers of amendment to existing legislation more intelligible. 

 

When the draft Bill that became the Charities Act 2006 was being considered by 

Parliament, it was recommended that a consolidation Bill be brought forward subsequently 

to draw together all statute law on charities into a single Act. 

 

As reported in the Third Progress Report of the House of Lords Select Committee on the 

Constitution in March 2006, this recommendation led to discussions with the Law 

Commission who indicated that they would be willing to undertake a consolidation of 

charity legislation. The current Charities Bill is the result of that work. 

 

 

 



 

 

The Charities Bill is a purse consolidation bill which brings together legislation relating to 

charities in England and Wales and the definition of charity, which for, fiscal purposes, is 

UK-wide, into a single Act. The Bill will, therefore, repeal and replace: 

 

the Recreational Charities Act 1958; 

the Charities Act 1993; and 

most of the provisions of the Charities Act 2006. 

 

The provisions of the Charities Acts 1992 and 2006 which apply to institutions other than 

charities as well as to charities are not included in the Bill, as they form a separate subject 

in their own right. 

 

Background to the draft pre-consolidation amendments order 

 

The Charities Act 2006 enables the Minister for the Cabinet Office to make pre-

consolidation amendments to existing enactments. It is anticipated that this power will be 

exercised to facilitate the consolidation process.  A pre-consolidation amendments order 

has been prepared containing the amendments which, subject to Parliamentary approval, 

will be made. 

 

In general terms, the amendments made by the order will correct minor mistakes in the 

existing legislation, remove unnecessary inconsistencies and repeal provisions which are 

now considered obsolete. The amendments are not intended to involve changes in policy. 

 

It should be borne in mind that the draft order cannot be made without the approval of both 

Houses of Parliament. 

 

 

 

 

 

 

 

 



 

 

Summary of Consultation Responses 

 

There were 14 responses to the consultation from a range of umbrella bodies, lawyers, 

academics and other charity practitioners.  A list of respondents is at Annex A.  

 

Respondents generally welcomed the Consolidation Bill and there were no substantive 

concerns raised about the Bill itself or the draft Order.  One respondent commented that 

the simplification of charity law is particularly important so that charities can better 

understand and comply with the law without needing to pay for legal advice simply to 

understand basic principles.  

 

Some respondents asked to include other legislation relating to fundraising and public 

charitable collections within the consolidation.  A decision was taken at the outset of 

preparing the Consolidation Bill to limit its scope to legislation relating to charities.   The 

provisions relating to fundraising and public charitable collections apply to a range of 

organisations, not just charities.  Therefore the fundraising and collections legislation have 

not been included.   Some more minor comments were raised, as well as suggestions for 

additional pre-consolidation amendments.  Additional pre-consolidation amendments have 

been included where these were in scope of the power in section 76 of the Charities Act 

2006.  A number of minor drafting changes have also been made in light of the responses.  

 

Responses to Specific Questions  

 

1. Is section 79(2) of the Charities Act 1993 needed? 1 

 

Response:  

The majority of respondents to this question did not think that the section was still needed 

because the provisions were considered obsolete and should be removed for reasons of 

simplicity. One respondent stated that they did not know what evidence underlies the 

                                                 
1
 Section 79 of the 1993 Act makes provision for the administration of parochial charities. Section 96(1) of that Act explains what is 

meant by a parochial charity. 

Section 79(2) makes provision for the appointment of additional charity trustees of parochial charities by certain councils (see section 

79(2) and the adaptations made by section 79(7)(a)). This power is exercisable only in certain circumstances and with the consent of 

the Charity Commission. The power is exercisable only if: (a) the charity in question is not an ecclesiastical charity or one founded in the 

preceding 40 years; and (b) the charity’s charity trustees do not include persons elected by the local government electors, ratepayers or 

inhabitants of the parish or appointed by the parish council or meeting. 



 

 

assumption to remove this section and would be inclined to retain the power.  They also 

suggested that if the power were to be repealed it would be helpful to have guidance that 

sets out what are the alternative applicable powers or processes.  

 

2. Are subsections (3) to (5) of section 79 of the Charities Act 1993 still needed? 2 

Response: 

Most respondents thought that the section was no longer of practical utility and were 

inclined to agree to its removal. Again one respondent stated that it did not know what 

evidence underlies the assumption to remove this section and would be inclined to retain 

the power.  They also suggested that if the power were to be repealed it would be helpful 

to have guidance that sets out what are the alternative applicable powers or processes. 

 

3. Is section 93(2) of the Charities Act 1993 still needed? 3 

Response:  

All of the respondents to this question were inclined to support its removal as they were 

not aware of any reason for it to be maintained.  

 

4. Should section 97(3) of the 1993 Act apply in relation to the vesting or transfer of 

property under section 83(2) of the 1993 Act? 4 

Response:  

All respondents to this question agreed that section 97(3) of the 1993 Act should not apply 

in relation to the vesting or transfer of property under section 83(2) of the 1993 Act.  

                                                                                                                                                                  
 
2
 Subsections 79(3) to (5) of the 1993 Act make provision for the exercise of certain powers in respect of parochial charities which are 

not ecclesiastical charities. These powers are generally exercisable in respect of charities whose charity trustees satisfied certain 

criteria in the period immediately prior to the passing of the Local Government Act 1894 or in the period immediately prior to 1st April 

1927. These criteria relate to the appointment of church wardens or overseers as charity trustees of the relevant charities or powers of 

appointment of inhabitants of a rural parish or select vestry. 

 
3
 Section 93(2) of the 1993 Act enables certain documents to be admissible as evidence of those documents and the facts stated in 

them. It is understood that these documents largely consist or reports into charities produced by Commissioners appointed under 

various Acts of Parliament between 1818 and 1837 (commonly known as Lord Brougham’s Commission) and in response to orders of 

the House of Commons from 1890 to 1909. Section 93(2) dates back, in one form or another, to the 19
th
 century. 

 
4
 Section 97(3) of the 1993 Act currently applies in relation to section 83 of that Act because section 83 appears in Part 9 of that Act. 

However, it is possible that section 97(3) should not apply in relation to section 83. It is arguable that the 1993 Act inadvertently 

extended the application of section 97. The corresponding provision of the 1960 Act (which was consolidated in the 1993 Act) did not 

appear to extend the provision of the 1960 Act corresponding to section 83 of the 1993 Act. Section 97(3) was amended by the 

Charities Act 2006. However, the amendments made by the 2006 Act did not alter the application of section 97(3) in relation to section 

83. 



 

 

 

Additional comments  

 

As well as responding to the questions in the consultation, respondents put forward 

suggestions and made additional comments. Some of these points are summarised below:  

- The effectiveness of the charity merger provisions, introduced by the 2006 Act, has 

been the subject of considerable debate and publicity within the sector. It was 

suggested that the merger provisions be reformed now or revisited as part of the 5-

year review of the 2006 Act.  

- There is a duplication between section 43 of the Charities Act 1993 and the Audit 

Commission Act 1998 relating to audit of charitable accounts where a local authority 

holds charitable assets as a corporate trustee.  It has been suggested that this 

could be an opportunity to clarify this duplication. 

- It has been suggested that the restriction under section 29 of the Audit Commission 

Act 1998 relating to independent examination could be removed.  

- It was suggested that exempt charities could be given the option of registering 

within the Charity Commission if they choose 

- The timing of the consolidation process was questioned, arguing that the 

regulations relating to the Charitable Incorporated Organisation (CIO), once 

completed, should be included in the Consolidation Bill.   

 

Office for Civil Society Response and Next Steps 

The 14 respondents included a number of umbrella bodies with large membership of 

charities or charity practitioners so there was a reflection of wide range of views. It is 

encouraging that the Consolidation Bill was broadly welcomed by respondents and there 

was overwhelming support for the simplification of existing charity legislation.  

 

We recognise that many respondents would prefer legislation relating to fundraising to be 

incorporated into this Consolidation Bill, however the decision on the scope of the 

Consolidation was that it should relate to the law on charities.  As the fundraising 

provisions apply to a range of organisations, not just charities, they have not been included 

in the consolidation.   There is also uncertainty over the commencement of provisions of 

the 2006 Act that relate to public charitable collections.  The future licensing and regulation 

                                                                                                                                                                  
 



 

 

of public charitable collections will be considered as part of the review of the Charities Act 

due to commence later in 2011. 

 

Careful consideration was given to the issues that were raised relating to the merger 

provisions.  It is accepted that they may not be working as effectively as intended, but it 

was decided that changes to these provisions would represent policy changes and would 

hence be outside the scope of the consolidation.  Instead this issue can be considered as 

part of the statutory review of the Charities Act due later in 2011.   

 

Similarly, changes to the Audit Commission Act 1998 were not considered to be within the 

scope of the consolidation Bill or pre-consolidation amendments order.   

 

It is not possible for exempt charities to register with the Charity Commission on a 

voluntary basis as they are outside the jurisdiction of the Commission.   

 

Regulations relating to the Charitable Incorporated Organisation are not included in the Bill 

as these are contained in Secondary Legislation made under a power in the Charities Act 

1993, and it is not possible to combine Secondary legislation (Regulations and Orders) 

and Primary legislation (Acts of Parliament).   

 

Additional pre-consolidation amendments have been included where these were in scope 

of the power in section 76 of the Charities Act 2006, and a number of minor drafting 

changes have also been made in light of the responses.  

 

The Charities Bill was introduced in the House of Lords on 3 March 2011.  The Bill is 

available at www.parliament.uk. It includes the changes made following the 2009 

consultation. The Office for Civil Society will continue to work with the Law Commission as 

the Consolidation Bill makes its way through Parliament. 

 

Respondents to the consultation:  

 

1. Council of Ethnic Minority Voluntary Sector Organisations (CEMVO)  

2. National Council for Voluntary Organisations (NCVO)  

3. Cambridge Colleges  

4. Charity Law Association (CLA)  

http://www.parliament.uk/


 

 

5. Durham University  

6. Audit Commission  

7. Professor Gareth Morgan, Sheffield Hallam University  

8. Bircham Dyson Bell  

9. Institute of Fundraising  

10.  Mr K Wallace  

11.  Bates Wells and Braithwaite  

12.  Charity Commission  

13.  Archbishops’ Council  

14.  Land Registry  

 

 


